Developments in the last three decades have substantially eroded, if not completely decentered, the Yazoo model. Increasingly, litigants whose own activities are assumed to fall within a statute's valid applications are permitted to assert the statute's potentially invalid applications with respect to persons not before the court. The first amendment overbreadth cases are a familiar example. 4 So too are the jus tertii standing cases, in which litigants related to third parties in certain ways are permitted to raise the latter's rights. 5 Few judges or commentators seem inclined to scrutinize the premises of this expanding "third party standing":
6 So long as he suffers an injury in fact that is both fairly traceable to the challenged statute and likely to be redressable by a favorable judgment, the litigant has standing in the constitutional sense. 7 Once these requisites are established, it is assumed that the scope of the issues open to a litigant is simply a matter of remedial detail and, as such, governed by sound judicial discretion. 8 In sum, the Yazoo doctrine appears not only to be in eclipse, but, more significantly, to lack any important intellectual center of gravity.
But reducing third party standing to discretionary rules of judicial practice is very troubling. Serious problems of legitimacy are raised when the principles governing the power of courts to pass on the constitutionality of statutes are subject to unanalyzed and ungrounded notions of judicial "discre-THIRD PARTY STANDING tion," however "principled" their content. What, precisely, is the source of the posited judicial authority to permit third party standing in some cases and to deny it in others? 9 Do the Court's decisions permitting or denying third party standing bind Congress or the state courts? Our uncertainty about such rudimentary questions suggests that we lack a clear conception of third party standing.
It is inviting to view the confusion over the nature of third party standing simply as a subset of a still deeper confusion over the fundamental nature of constitutional adjudication. The Yazoo doctrine was not understood by the courts that applied it as resting upon discretionary remedial considerations. Yazoo reflected a powerful and pervasive view of the nature of constitutional adjudication, the animating premise of which denied that courts possessed a general commission to make pronouncements on the meaning of the Constitution or to enforce public norms. Law declaration and norm enforcement were seen as incidental by-products of the central judicial duty: protection of private rights.' 0 Indeed, Marbury had categorically insisted that the "province of the court is, solely, to decide on the rights of individuals."" At bottom, this conception of the judicial role in constitutional litigation analogized constitutional to common law adjudication.1 2 The resulting dominance in constitutional law of the categories of analysis drawn from private law in turn discouraged any judicial concern for the rights of strangers to the litigation. 13 Constitutional adjudication has, of course, evolved beyond its private rights origins, and the common law analogy has lost much of its constraining force.' 4 In fact, the process of constitutional adjudication now operates as one in which courts discharge a special function: declaring and enforcing public norms. 15 So viewed, constitutional adjudication is essentially a public action, bearing no real resemblance to common law adjudication.' Judicial protection of private rights has now become a by-product of-albeit an important one-not the justification for constitutional adjudication. Inevitably, a public action paradigm will generate judicial access doctrines different from and more relaxed than those obtaining under a private rights model.1 7 The growing judicial tolerance of third party standing claims can be seen as one reflection of the new model's descriptive and normative power. It is, after all, no surprise that judicial willingness to lower the barriers with respect to those persons who could initiate challenges to statutes was matched by a corresponding willingness to broaden the range of assertable claims. The paradigm shift is, however, far from complete.' While the emerging public action model is rapidly dissolving the way in which we previously arrangements, and, moreover, is itself the source of considerable wealth, generated pressure to increase judicial control of administrative conduct beyond what could be fairly assimilated within the Hohfeldian framework. Monaghan, Marbury and the Administrative State, supra note 10, at 14-18. Judicial efforts to absorb and domesticate the administrative state inevitably reoriented public law thinking away from a right-based theory founded on the Hohfeldian model. For a penetrating examination, see L. Jaffe, Judicial Control of Administrative Action (1965) . See, in particular, id. at 508-09, emphasizing increased focus on "interests" rather than rights. See generally J. Vining, Legal Identity (1978) . Developments in constitutional adjudication followed apace.
15. Fiss, The Supreme Court, 1978 Term-Foreword: The Forms of Justice, 93 Harv. L. Rev. 1, 29-30 (1979) ("[A]s pervasive a role as disputation may play in litigation, it is equally important to recognize that the function of the judge-a statement of social purpose and a definition of role-is not to resolve disputes, but to give the proper meaning to our public values.").
16. The analogy of constitutional to common law adjudication broke down with the relaxation of standing requirements. See infra note 17. And it wholly collapsed with the emergence of "structural" litigation, where the conflict is, quite plainly, not between an individual and a specific government official charged with an identifiable and concrete wrong, but between large groups of individuals and major aspects of the governmental system in which the litigants allege systemic malfunction and sought system-wide relief. There is, as most readers are aware, considerable writing on this topic. For an especially lucid presentation of the difference between the premises of litigation seeking structural reform and older conceptions of the judicial task, see Note, Complex Enforcement: Unconstitutional Prison Conditions, 94 Harv. L. Rev. 626 (1981) .
17. This shift is most apparent in standing; the older requirement of a common law (Hliohfeldian) plaintiff became mixed up with and then gave way to standing, see J. Vining, supra note 14, at 55-56 (discussing the late emergence of the concept of standing in public law). Standing in turn was reduced to a simple requirement of injury in fact-with injury being expansively construed to embrace economic and even aesthetic injuries. See, e.g., Valley Forge Christian College v. Americans United for Separation of Church & State, Inc., 454 U.S. 464 (1982) ; Duke Power Co. v. Carolina Envtl. Study Group, 438 U.S. 59 (1978) . Indeed, on occasion the Court acknowledges as much. With increasing frequency, its opinions refer to the standing requirement in functional terms: its office, the Court tells us, is not to protect rights, but to maintain the conditions for sensible constitutional adjudication, including the avoidance of unwarranted conflict with the other branches of government. See Schlesinger v. Reservists to Stop the War, 418 U.S. 208, 220-22 (1974) ; Baker v. Carr, 369 U.S. 186, 204 (1962) .
18. For example, City of Los Angeles v. Lyons, 103 S. Ct. 1660 (1983) (likelihood of future irreparable injury to victim of police chokehold held insufficient for federal equitable remedy), [Vol. 84:277 understood constitutional law, the language and categories of analysis derived from the older paradigm continue to structure legal discourse. This is in part because adequate new conceptual tools have yet to be formulated, and in part because the protection of private rights still remains an important judicial concern. Not surprisingly, however, while the old categories formally obtain, they have been bent, distended, and reshaped to accommodate the imperatives of the public action. The consequence is doctrinal confusion and anomalous results,' 9 a pattern likely to continue until the premises of the public action paradigm are directly confronted and fully embraced. 20 We are, at a minimum, badly in need of a systematic rethinking of such access mechanisms as rights, implied rights of action, and standing. That task will require the elaboration of a distinctive conceptual apparatus for public law.
2 1 Pending that development, any analysis of the nature of third party standing in the current period of awkward transition is necessarily tentative. Still, some such effort seems worthwhile. At least part of the existing confusion seems unnecessary. Moreover, whatever the appropriate paradigm for constitutional adjudication, third party standing problems will not disappear. We are not yet ready to dispense with every rule rationing access to the courts or restricting the kinds of claims that can be presented once access is granted. 22 Nor are we ready to ignore entirely the autonomy interests of the states in structuring their own judicial processes in a rational, even-handed manner. 21. Professor Vining would go further. He believes that "we are witnessing... nothing less than the breakdown of individualism as a basis for legal reasoning." J. Vining, supra note 14, at 2.
22.
Were we to recognize standing premised on an "injury" consisting solely of an alleged violation of a "'personal constitutional right' to a government that does not establish religion," . . . a principled consistency would dictate recognition of respondents' standing to challenge execution of every capital sentence on the basis of a personal right to a government that does not impose cruel and unusual punishment, or standing to challenge every affirmative-action program on the basis of a personal right to a government that does not deny equal protection of the laws, to choose but two among as many possible examples as there are commands in the Constitution. Valley Forge Christian College v. Americans United for Separation of Church & State, Inc., 454 U.S. 464, 489-90 n.26 (1982) (citation omitted).
23. E.g., Illinois v. Gates, 103 S. Ct. 2317, 2323 (1983) (stressing "due regard for the appropriate relationship of this Court to state courts"). Gates went quite far in its avoidance of an issue "not pressed or passed upon below." Unless narrowed, it suggests that direct challenges to the authoritative character of Supreme Court decisions must initially be advanced in the state courts.
It is against this background that I want to consider third party standing, not with a view toward reordering the case law, but in an effort to clarify some of the more systemic problems. This paper seeks to establish two propositions. First, much third party standing law can be grounded in a premise shared by both the public and private rights paradigms-that the protection of individual rights is an important judicial concern. Many third party standing cases ought to be understood in first party terms: the litigant is simply asserting a violation of his own right to be regulated in accordance with a constitutionally valid rule. This seems true of overbreadth challenges. More importantly, I hope to show that it is also true of a great many jus tertii challenges. The litigant is asserting a substantive due process right to interact with a third party right holder free from unjustifiable governmental interference.
If this analysis is sound, important consequences follow. Claims founded upon such first party rights are not prey to open-ended invocations of judicial discretion; and, to the extent that the rights have a federal source, state courts are compelled to recognize these challenges-at least where a statute is being enforced in a judicial proceeding against a defendant.
Second, to the extent that a litigant is conceived of as presenting a genuine third party claim-one not susceptible of a first party formulationthe litigant is essentially a judicially licensed private attorney general. Talk of third party standing in these cases obscures the doubtful basis of federal judicial authority to create such private attorneys general. Except in very limited circumstances, that authority cannot comfortably be derived from a private rights model of constitutional adjudication, and its propriety under the public action model, while plausible, seems to be assumed, not demonstrated. Moreover, even if the Court can license such private attorneys general, it is not clear why such a determination should bind Congress or the state courts.
I. OVERBREADTH AS FIRST PARTY STANDING
The conventional account of overbreadth cases-in which litigants whose own conduct is not constitutionally protected are nonetheless permitted to mount a constitutional attack premised on the rights of parties not before the court-was that a special third party standing rule had been established for first amendment cases. In contrast to other rights, the first amendment was thought to free litigants from the general limitations of as-applied challenges in permitting them to challenge the "facial" validity of a statute by raising the "rights" of "hypothetical" third parties. 2 4 An avowed speaker of "fighting words," for example, would have "standing" to challenge a rule that purported to regulate both his unprotected expression and, say, speech that was merely "annoying" or "offensive. [Vol. 84:277 I see no a priori objection to a special first amendment standing doctrine.
2 6 But, as I have elsewhere argued, 2 7 the special standing doctrine asserted by overbreadth theorists has only fragmentary support in Supreme Court practice and is analytically unsound. My view is that overbreadth challenges can best be understood within the framework of conventional first party standing theory. The special status of first amendment claims reflects the high degree of means-end congruence required under substantive first amendment law, and not any distinctive standing concept.
While the point seems to have been frequently misunderstood, the essential attribute of an overbreadth challenge does not lie in its authorizing a facial challenge. Any litigant has the right to make a facial challenge to the constitutional sufficiency of the rule actually invoked against him, 2 8 without regard to whether his own conduct could validly have been regulated by a differently formulated rule. 2 9 To be sure, the "face" of the rule is itself the product of interpretation. As Yazoo makes plain, "when actually faced with the [constitutional] question, [a court] might narrowly construe the statute to obliterate the objectionable feature, or it might declare the unconstitutional provisions separable.
' 3 0 In general, the interpretive process can operate so as to slice the legislative command to a permissible subrule general enough to cover the facts of the case before the court. Thus, Yazoo permits the interpreting court to 26 To avoid misunderstanding, I would note that the claim is not that the litigant can force the court to articulate any specific rule, but only that the rule actually invoked must be valid.
30. Barrows v. Jackson, 346 U.S. 249, 256 (1953); see also Monaghan, Overbreadth, supra note 27, at 8; Rohr, supra note 6, at 400-04.
At the margins, due process and first amendment considerations, as well as fundamental separation-of-powers issues at the federal level, place limits on judicial power to reshape statutes defer consideration of possible challenges to future applications of a statute that would carry its scope beyond that necessary to sustain its immediate application: the interpretive process could operate pro tanto, so to speak.
3 ' But, whether comprehensively narrowed in terms of categorical subrules or narrowed pro tanto, the rule actually invoked against the litigant by the court must be facially sound-it must, in other words, track, or fall on the safe side of, the judicially prescribed boundary line separating protected from unprotected activity, without regard to where the particular litigant's conduct falls in relation to that line. 32 The distinctive claim of conventional overbreadth theory is in asserting limits in the name of the first amendment on the otherwise generally acknowledged judicial power to narrow statutes in the process of applying them. 33 Overbreadth theorists argue that, at least in some circumstances, statutes regulating expression must be judged as written; they cannot be narrowed in the process of application, even prospectively.
3 4 But at this point deep, and to my eye intractable, problems surface. Despite admirable sophistication, overbreadth theorists seem wholly unable to specify satisfactory criteria for determining when, as a matter of constitutional law, courts should and should not be permitted to truncate statutes in the application process. 35 3 And recent decisions make clear that courts are free to construe statutes to avoid unconstitutionality. Thus, the Court now tells us that state courts need not entertain overbreadth challenges unless the statute "reaches a substantial number of impermissible applications," ' 3 9 a limitation not only lacking significant bite, but one not peculiar to the first amendment. 40 In short, the first amendment comes into play after the scope of the rule has been set by independent tenets of construction.
In any event, whatever the limits on judical power to reshape statutes affecting expression, overbreadth challenges are best understood as invoking the conventional principle that a litigant's conduct may be regulated only in accordance with a valid rule. Where the substantive constitutional standard is more stringent than the rational basis test, this demand translates into a requirement of significant congruence between the boundaries of the rule and constitutionally acceptable governmental ends.
4 1 A rule that proscribes significantly more conduct than is justified by the permissible governmental end may not be applied to the litigant, even though the litigant's own conduct could be prohibited. This is so not only in the first amendment area, but whenever significant means-ends congruence is required by the applicable substantive constitutional law. 42 In sum, overbreadth dispositions are simply determinations on the merits of the litigant's substantive constitutional claim. 43 What differentiates a first amendment case from other cases is not a special standing principle but the substantive content of the applicable constitutional law. To be sure, overbreadth methodology, even as properly understood, requires consideration of the impact of a rule on third parties. In assessing the constitutional validity of the operative rule, the court's attention is drawn away from the litigant's conduct to the rule's reasonably foreseeable applications to persons not before the court. In that sense we have third party standing. But, rhetoric aside, the "rights" of third persons are not implicated. 45 Correctly understood, overbreadth challenges involve first, not third, party standing: "the [overbreadth] claimant is asserting his own right not to be burdened by an unconstitutional rule of law, though naturally the claim is not one which depends on the privileged character of his own conduct." 40 This analysis makes plain why courts must entertain overbreadth challenges in suits to enforce the statute against a defendant to the extent that the operative interpretation of the statute takes in more than the defendant's particular expression. In enforcement proceedings no issue of judicial prudence or discretion is implicated. The constitutional validity of the rule being applied to the litigant is directly in issue. 47 The foregoing analysis of overbreadth challenges invites a closer look at jus tertii standing. To what extent is a jus tertii claimant, like the overbreadth claimant, best understood as "asserting his own right not to be burdened by an unconstitutional rule of law," rather than seeking the benefit of discretionary rules of judicial practice? 48 
II. Jus TERTII STANDING

A. Doctrinal Evolution
The rule that a litigant has standing to raise only his "own" rights has a long history. The early case law contains no suggestion that this limitation was understood to be simply a matter of judicial discretion. For [Vol. 84:277
THIRD PARTY STANDING
The prime object of all litigation is to establish a right asserted by the plaintiff or to sustain a defence set up by the party pursued. Save in a few instances where, by statute or the settled practice of the courts, the plaintiff is permitted to sue for the benefit of another, he is bound to show an interest in the suit personal to himself, and even in a proceeding which he prosecutes for the benefit of the public, as, for example, in cases of nuisance, he must generally aver an injury peculiar to himself, as distinguished from the great body of his fellow citizens.
50
Tyler was decided in 1900, and its principles found repeated application in ensuing decades. 64 which permitted an organization to raise the first amendment privacy rights of its members, 0 5 Barrows generated a whole series of modern cases. Frequent efforts were made to confine, or rather restate, the "exceptions" to the Yazoo doctrine recognized by the emerging case law. At first it was believed that such extraordinary third party standing was proper only where "necessary" to prevent effective denial or material obstruction of the rights of third parties who could not reasonably be expected to assert them. In time, "obstruction" was merged into "dilution"; 68 still later, focused concern with the actual ability of the third party right holder to vindicate his claims diminished. 69 While it may be an overstatement to say, as does Justice Brennan, that in constitutional cases the Court now has "only rarely inter- 190, 195 (1976) . More frequently, commentators simply ignore the difference between the two ideas. See, e.g., Harvard Note, supra note 5, at 431-36; cf. Rohr, supra note 6, at 420 n.133 (reading commentators who speak of "impairment" and deprivation as supporting a "dilution" viewpoint).
69. See, e.g., Singleton v. Wulff, 428 U.S. 106, 117-18 (1976); Village of Belle Terre v. Boraas, 416 U.S. 1 (1974); see also Rohr, supra note 6, at 417 (discussing Craig v. Boren, 429 U.S.
(1976)).
[Vol. 84:277 THIRD PARTY STANDING posed a bar to 'third-party standing,"' 70 it is plain that the strong bias against such claims presumed by Tyler and Yazoo has substantially dissipated.
The depth of the conceptual shift worked by Barrows v. Jackson is made plain by Craig v. Boren. 72 There a vendor successfully challenged a genderbased discrimination in a prohibition of selling beer to minors. While the Court's analysis does not entirely ignore the rights of the vendor, its standing discussion emphasizes the rights of the customers, even though (unlike Pierce) the statute imposed a duty directly on the vendor, not on her customers. 73 The Court's discussion of the merits makes the shift even clearer; its focus is entirely upon the statute's impact on the customers, ignoring any separate claim by the vendor. 74 The conceptual evolution from Tyler to Barrows has proceeded virtually without analysis of its fundamental premises by either the Court or commentators. Any continuation of the ad hoc accretion of exceptions tailored to particular cases that has characterized development of third party standing is unsatisfactory. This common law approach under the guise of "discretionary rules of practice" elides and distorts important legal principles. In order to identify the proper occasions for recognizing third party standing, it is critical to examine the sources of authority for the claimed power to grant or deny such standing. Moreover, the evident implications for federal-state relations and impact on the status of the private rights paradigm suggest that analysis must be sensitive to the possibility that a monolithic approach may be inadequate. Authority, scope, criteria, and limitations may differ depending on where the suit is brought, which parties hold rights and duties, and the nature of the claims. It is therefore necessary to disentangle the several issues that have been indiscriminately lumped under the general rubric of jus tertii standing. Hospital 79 is illustrative. There a hospital sued a municipality to recover for 75. Monaghan, Overbreadth, supra note 27, at 10. The root idea of inseparability is clear enough. Many statutes are susceptible to both valid and invalid applications. Sometimes, as a matter of construction, the statute is held to be "inseparable"-that is, a nullity unless good in all of its reasonable and foreseeable applications. In these circumstances the litigant is permitted to attack the statute without regard to the quality of his own conduct. A holding of inseparability occurs most typically when the court concludes that, given the nature or range of the act's invalid applications, the legislature would not want the statute to stand at all, and, less frequently, when the court is simply unable to restructure the statute so as to sever the valid from invalid applications. United States v. Raines, 362 U.S. 17, 22-23 (1960). Instances of judicial inability to reshape the statute aside, the core idea of the inseparability doctrine is one of legislative intent,
B. Elaboration of the
The unconstitutionality of a part of an Act does not necessarily defeat ... the validity of its remaining provisions. Unless it is evident that the legislature would not have enacted those provisions which are within its power, independently of that which is not, the invalid part may 76. Some, perhaps all, of the Court's jus tertii decisions prior to the 1940's might at least be rationalized on conventional inseparability principles: without being any too clear about what it was doing, the Court frequently assumed that the statute under consideration was inseparable. See Monaghan, Overbreadth, supra note 27, at 10-11. Griswold v. Connecticut, 381 U.S. 479 (1965), is explicable under similar principles: since the physicians and Planned Parenthood director were charged as accessories to an offense under state law, the validity of the underlying offense was necessarily drawn into question. Id [Vol. 84:277 medical services it rendered to a person injured while being taken into police custody. The state court was of opinion that the municipality was required by the eighth amendment both to offer the medical services and to reimburse the hospital for providing them. Before reaching the question of the injured person's right to treatment, the Court addressed a challenge to the hospital's standing to raise that issue. 80 After noting that the hospital's claim for reimbursement satisfied article III's requirement of "injury in fact," and asserting that the prudential reasons for denying third party standing were "much weaker" than in Craig v. Boren, 8 ' the Court said:
In this case, as in Craig, the plaintiff's assertion of jus tertii was not contested in the lower court,... and that court entertained the constitutional claim on its merits. Unlike Craig, this case arose in state court and the plaintiff, MGH, prevailed. The Supreme Judicial Court, of course, is not bound by the prudential limitations on jus tertii that apply to federal courts. sufficient response to say that, where a state court chooses to abandon protection against federal intrusion into its policymaking, the Supreme Court may review the judgment because any specific state autonomy interest has been dissolved and the federal interest in uniform interpretation of national laws may then be taken as paramount.
Nonetheless, there is considerable force to the argument that review is proper in Revere. Any policy grounded in the avoidance of unnecessary constitutional adjudication must be harmonized with fundamental assumptions about the role of the states in the federal system. This accommodation might well yield the inference that the states are free to create legal interests and to define their scope." 6 Broad grants of authority to challenge exercises of governmental power are but one type of legal interest. Thus, if the state court recognizes jus tertii standing in an otherwise genuine controversy, it is not clear why any general policy disfavoring Supreme Court consideration of "unnecessary" constitutional claims should operate to bar the challenge. 8 7 We may, therefore, assume that a bank should be able to raise the rights of its customers, or a hospital its patients, if the state law permits such challenges. 88 2. Federal Compulsion to Grant Third Party Standing. -Revere emphasizes that "of course," the state court "is not bound by the prudential limitations" on third party standing "that apply to federal courts." But our main inquiry is of a different order: is the state court equally free to disregard Supreme Court decisions recognizing jus tertii standing? Is there any federal law compulsion underlying jus tertii doctrine? If so, what is its source? An imaginary opinion suggested by the abortion cases will serve to focus that inquiry.
Doe v. Bolton, 89 it will be recalled, permitted physicians to raise the rights of their patients in an anticipatory federal court challenge that invalidated a modern abortion statute. 90 ), is not to the contrary because the constitutional right of a woman to obtain an abortion does not measure the rights of her physician, and that, whatever the rule in the federal courts, our established doctrine is that the physician may assert only his own rights and not the rights of his patients. The argument must be rejected. The Supreme Court has frequently recognized jus tertii standing, specifically including the right of physicians subject to an abortion statute to raise the rights of their patients. Such an opinion would scarcely be noticed. But I think that it raises difficult and complex issues in need of clarification. Ordinarily the litigant takes the procedural rules and remedial structures of the state courts as he finds them, unless those rules and structures are themselves unconstitutional or otherwise preempted. 93 Under the Supreme Court's apparent assumption 91 . In Pierce, the Society of Sisters might, in fact, have been placed under a legal obligation-the Society ran an orphanage, and the statute was addressed to all persons having custody of children. 268 U.S. at 530, n.*. But the Court made no special mention of that fact.
92. The hypothetical may be faulted, perhaps, for ignoring the incomprehensible suggestions in the Court (1982) . In practice, the difference between the nondiscrimination and the excessive-burden positions is not likely to be great. Few nondiscriminatory state rules will be held to be preempted. that jus tertii standing turns largely upon its own notions of prudence and discretion, it is difficult to locate the source of any supposed compulsion on the state courts to adhere to such rules of practice."
4 If no affirmative federal law drives the doctrine, why is a state court's refusal to permit such a third party standing challenge not an adequate and independent state ground? 9 s If it is not, is that because something special inheres in the physician-patient relationship? Must a criminal defendant be permitted to raise a greater range of jus tertii challenges than other litigants? 96 Would denial of third party standing constitute an adequate and independent state ground if it occurred (as in Doe v. Bolton) in a suit by the physician for prospective relief?
9 7 If so, what is the source for a distinction, as a matter of federal law, between offensive and defensive use of third party standing in the state courts? Or, at least in analogous cases where the state court denies third party standing, are all of these inquiries wide of the mark? Even if no third party challenge as such is required by federal law in such a case, is the state conviction invalid because the litigant is asserting his own rights, not those of his patient? 98. The foregoing inquiries might be sharpened somewhat if we suppose that, in the context of denying a petition for rehearing in State v. Smith, the state supreme court were to add another paragraph to its opinion:
To deny jus tertii standing here would disserve the interests of "Our Federalism." Even if this conviction were to withstand reversal in the Supreme Court because it rested upon an adequate and independent state ground, defendant could then proceed to the federal district court, raise the rights of his patients in a class action, Doe v. 
THIRD PARTY STANDING
The propriety of Supreme Court review of state decisions denying third party standing depends upon whether, in fact, the state court is compelled under federal law to adhere to federal jus tertii principles. This determination in turn would seem to rest upon one of three different theories. The first, rooted in the constitutional text and the structure it creates, focuses upon the general duty of the state courts to enforce federal law. The latter two, based on substantive federal principles, take the form of claims that: (a) the litigant is asserting his own rights and not the rights of a third person and (b) the litigant acts as a federally licensed private attorney general when he asserts the rights of other persons. Each of these theories will be considered in turn. 
Nonetheless, an adequate general account of jus tertii standing cannot be derived solely from structurally grounded principles governing the duty of state courts to enforce federal law. That duty, such as it is, is a limited oneunless the antidiscrimination principle is given wide scope." 2 More importantly, no analysis grounded in the duty of state courts to enforce federal law can account for the principal font of jus tertii standing: the federal courts. What warrant justifies the Supreme Court and the lower federal courts in creating jus tertii "exceptions" to the normal rules of standing? 1 1 3 The need for a unified rationale of jus tertii standing impels one toward viewing the proponent of a jus tertii challenge as either asserting his own rights or acting as a federally licensed private attorney general. Wholly apart from Congress's power to co-opt state adjudicatory machinery, it has long seemed to me that the state courts are required by the Constitution to provide adequate remedies for constitutional guarantees. I think that the state courts must give appropriate restitutionary relief for breach of federally imposed duties, see Ward v. Board of County Comm'rs, 253 U.S. 17 (1920), and that they must provide adequate injunctive relief to protect rights secured by the takings clause and the first amendment. See Monaghan, First Amendment "Due Process," supra note 26, at 547-49. But even if this general premise is correct, it does not readily generate a corollary demand that the state courts permit jus tertii standing. I would add that the duty of the state courts to provide rights of action and remedies to implement constitutional obligations needs to be reassessed in light of two developments: 112. This conclusion is not altered if the issue of jus tertii standing arises in the context of the assertion of federal defenses. While the supremacy clause undoubtedly demands that state courts entertain federal defenses, it does not define the scope of that duty. It could be read to require no more than nondiscrimination. In any event, one cannot extract from that clause a general mandate that the state courts must permit a defendant to invoke the rights of third persons. Some source of federal law other than the supremacy clause itself must be invoked to trigger the applicability of the clause.
B. Jus Tertii as First Party
113. Reliance on the state courts' duty to enforce federal substantive law as a source for federal court standing exceptions is particularly troublesome where no version of that duty would require a state court to generate a corresponding exception. sued to compel a black vendee to take title to property under a contract for sale. The contract expressly made the vendee's duty conditional upon his right to reside on the property, thus putting in issue the validity of a local Jim Crow ordinance that forbade occupancy (but not purchase) of the premises if the occupant's race did not predominate on his street. The highest court of the state sustained the ordinance against a fourteenth amendment challenge,'" and the vendor obtained a writ of error from the Supreme Court." 0 That Court, in turn, unanimously held the ordinance invalid. It appears that Justice Holmes prepared, but did not file, a dissent. "It is possible," he wrote, "that the ordinance unduly abridges the constitutional rights of the blacks, but that question is not before us. The plaintiff is a white man and cannot avail himself of this collateral mode of attack, on the ground of a wrong to some one else."" 7 The Court did not disagree with Holmes' anti-jus tertii premise, nor could it comfortably permit a white vendor to raise the rights of blacks when a specific black defendant was relying upon the ordinance. But the Court denied that a third party challenge was involved.
The objection is made that this writ of error should be dismissed because the alleged denial of constitutional rights involves only the rights of colored persons, and the plaintiff in error is a white person. This court has frequently held that while an unconstitutional act is no law, attacks upon the validity of laws can only be entertained when made by those whose rights are directly affected by the law or ordinance in question. Only such persons, it has been settled, can be heard to attack the constitutionality of the law or ordinance. But this case does not run counter to that principle.
The property here involved was sold by the plaintiff in error, a white man, on the terms stated, to a colored man; the action for specific performance was entertained in the court below, and in both courts the plaintiff's right to have the contract enforced was denied solely because of the effect of the ordinance making it illegal for a colored person to occupy the lot sold. But for the ordinance the state courts would have enforced the contract, and the defendant would have been compelled to pay the purchase price and take a conveyance of the premises. The right of the plaintiff in error to sell his property was directly involved and necessarily impaired because it was held in effect that he could not sell the lot to a person of color who was willing and ready to acquire the property, and had obli- 117. Schmidt, supra note 114, at 512. Holmes did not consider whether, on the opinion of the court below, the ordinance was inseparable.
[Vol. 84:277 gated himself to take it. This case does not come within the class wherein this court has held that where one seeks to avoid the enforcement of a law or ordinance he must present a grievance of his own,.and not rest the attack upon the alleged violation of another's rights. In this case the property rights of the plaintiff in error are directly and necessarily involved. See Truax v. Raich, 239 U.S. 33,
38.118
The Court's view was, in essence, that the due process clause of the fourteenth amendment protected the litigant against economic injury resulting from unjustified discrimination against third persons with whom he sought to interact. This also seems to be the precise point of the challenges sustained in Pierce and Truax." 9 Taken together, these cases establish a sweeping (and quite modern) proposition: a litigant asserts his own rights (not those of a third person) when he seeks to void restrictions that directly impair his freedom to interact with a third person who himself could not be legally prevented from engaging in the interaction.
2 0 This proposition does not depend on any endorsement of the extraordinary protection accorded property during the Pierce-Buchanan era. But it does depend on a development that accompanied and served as an underpinning for that protection: the expansive range of interests subsumed under the "liberty" protected by the due process clauses. It is further urged that the complainant cannot sue save to redress his own grievance; ... that is, that the servant cannot complain for the master, and that it is the master who is subject to prosecution, and not the complainant. But the act undertakes to operate directly upon the employment of aliens and if enforced would compel the employer to discharge a sufficient number of his employ~s to bring the alien quota within the prescribed limit. It sufficiently appears that the discharge of the complainant will be solely for the purpose of meeting of the requirements of the act and avoiding threatened prosecution under its provisions. It is, therefore, idle to call the injury indirect or remote. It is also entirely clear that unless the enforcement of the act is restrained the complainant will have no adequate remedy, and hence we think that the case falls within the class in which, if the unconstitutionality of the act is shown, equitable relief may be had.
Id. at 38-39 (citations omitted).
120. See Lewis, Constitutional Rights and the Misuse of "Standing," 14 Stan. L. Rev. 433, 446 (1962). The result could be framed in terms of derivative or corollary rights. A constitutional right in A (women or blacks) generates a correlative right in B (physicians or whites). But this formulation seems to me to be vulnerable to Occam's razor; upon examination, its content inevitably reduces to the simpler Buchanan due process formulation. But see Harvard Note, supra note 5, at 434-35 (reading Pierce as a third party standing case, and arguing that such standing was appropriate because of a special circumstance: the deprivation of the third parties' (parents' and pupils') constitutional rights was caused by the severe impact of the statute on the private schools-whereas the existence of a relationship between the parents and the schools would not be enough to permit the third party challenge had the private schools been able to remain open). denotes not merely freedom from bodily restraint but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience, and generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men. 23 Under Meyer, protection against economic loss would be a sufficient condition for judicial intervention, but it would not be a necessary one. The core of the complaint is the damage done to the litigant's constitutionally protected "liberty" and "property" as a result of allegedly unjustified governmental interference with interactive private ordering.
So understood, the foregoing cases would cover the whole ground of [Vol. 84:277
THIRD PARTY STANDING
The Barrows approach generated a fundamental reorientation in our conception of the scope of the issues open to a litigant. Development of first party standing theory in relation to the scope of the litigant's right to interact with third persons aborted; in its place, the Court and commentators substituted an unanalyzed and indeterminate concept of third party standing. The root assumption of Barrows and the modern decisions seems to be that because the third party would have had standing to complain, first party standing could not be established for the litigant's own claim. The idea was lost that both parties to a contract, potential contract, or other interactive transaction are asserting symmetrical first party claims in objecting to governmental interference with the relationship. Despite the Court's general willingness to permit jus tertii challenges, 130 the difference between conceptualizing the litigant's claim in first party rather than third party terms has considerable potential importance beyond generating different results in marginal or limiting cases. Clarity of understanding is gained when organizing concepts are sorted out coherently. Moreover, a first party standing analysis undermines any notion that we are dealing with discretionary rules of judicial practice. Where the litigant is asserting his own rights, the judicial imperative to consider the claim is most pressing. Failure to do so, at least in an enforcement proceeding, would raise severe problems under the due process clauses, as well as under article III if the proceeding is in the federal courts.1 3 '
2. Methodology. -Given the potential importance of the distinction between first and third party claims, it is crucial to specify when it can be said that a litigant is asserting his own rights, not those of third persons. Quite obviously, analysis must begin with an eye fixed on the substantive reach of 129. The interactive analysis in the text, it should be noted, would permit a potential listener to challenge specific restrictions on speakers, even if it be assumed that the first amendment is itself concerned only with the rights of speakers. See Rohr, supra note 6, at 428-29 (discussing cases); cf. Board of Educ. v. Pico, 457 U.S. 853, 866-69 (1982) (first amendment is also concerned with right to receive information and ideas). Moreover, the analysis is not inconsistent with suspect class theory, even if it is viewed through Ely's legislative malfunction lens. See J. Ely, Democracy and Distrust (1980) . Legislation that manifests process malfunctions in the form of discriminatory classifications is not less flawed when challenged by nonmembers of the target class. While at first glance the fact that X has been unconstitutionally victimized might not seem to generate a conclusion that Y can complain, the Buchanan line of decisions supports precisely such a conclusion: a litigant asserts his own interest in seeking escape from injuries to his substantive right to interact free of unjustifiable discrimination directed at others. the relevant constitutional or statutory provision. A constitutional provision need not be interpreted as having a single class of beneficiaries. The first amendment's protection could be interpreted to run independently to both speakers and listeners, the fourth amendment's to both property owners and their invitees, and the sixth amendment's jury trial guarantee against racial and gender discrimination to both would-be jurors and criminal defendants. 132 Similarly, in Rogers v. Paul,1 33 the Court permitted students to challenge a racially based allocation of teachers on the ground that such an "allocation of faculty denies them equality of educational opportunity.' ' 3 4 Issues of this character turn entirely on the substantive reach of the particular provision. Our concern, however, is not with the situation where there are two or more separate beneficiaries of a specific constitutional right. We are concerned with exploring first party challenges based solely on the general protection of liberty secured by due process.
When the litigant seeks escape from a legal duty or disability imposed on him, some measure of first party standing is necessarily involved. But, by itself, this proposition doesn't help much: it fails to illuminate the scope of the first party standing. Suppose, for example, that a statute precludes "blacks, aliens and women" from holding property. 35 An alien could, of course, challenge the disabilities placed upon his class, but (absent a conclusion of inseparability) he could not challenge the parallel disabilities imposed on the other excluded classes.
36
More importantly, it would be a mistake to assume that first party challenges are restricted to instances in which the litigant challenges the imposition of a legal disability on him.
3 7 Any such limitation would correspond to no defensible constitutional policy. 38 [Vol. 84:277 chanan decisively repudiate it: in each, the challenged prohibition imposed no legal restraint upon the litigant; the core of the injury was to the litigant's freedom to interact with a third person because of legal restrictions placed on the third person.
3 9 Thus, it seems plain that either party to a regulated transaction can challenge any limitation in first party terms, because for each party the claim takes the following form: the state has advanced no sufficient interest to justify prohibiting this interaction. 40 The constitutional protection accorded to the litigant necessarily entails inquiry into the impact of the statute on third persons. Two general classes of claims are possible: those in which a third party holds independent constitutional rights or immunities that are threatened in a manner that impairs the interaction (for example, speech or freedom from racial discrimination), and those in which the only right jeopardized is the right to interact itself. A comparison of a race-based zoning statute with one limiting occupancy to residential uses illustrates the distinction. Although both statutes might prevent a sale to a black for use as his law office, the buyer has a strong claim to equal protection only regarding the former. The right to interact itself is, at best, a weak liberty; and, in light of recent curtailments of the federal content of "liberty," it may not be universally available.
14 ' Yet, when we turn to the litigant's (here, the vendor's) first party claim to a right to interact, the substantial resolving power of the concept is revealed-particularly where the third party's (here, the vendee's) right is a potent one.
Even though the right to interact deserves only the most tolerant level of scrutiny, the interference with it will not survive unless it serves a legitimate governmental end. 42 The stronger the third party's right, the less the likeli- 1982) . In Zobel, the Court invalidated an Alaska statute that provided for payments to state residents differentiated in amount on the basis of length of residence. The state attempted to justify the differential as a reward to citizens for their "past contributions." Id. at 61 n.8. But, in finding the statute to be without a rational basis, the Court held that the past-contributions objective was an illegitimate end. Id. at 63. This result was reached over a dissent that contended that such a state objective was impermissible only in the context of the right to travel-an analysis that the Court expressly eschewed. Id. at 82-83 (Rehnquist, J., dissenting). Zobel invites us to rethink some basic constitutional theory. Rationalbasis review had seemed particularly empty because, among other things, its requirement of a legitimate state end was so undemanding. Monaghan, Our Perfect Constitution, 56 N.Y.U. L. Rev. 353 (1980) . Indeed, like the dissenters in Zobel, I had thought that one of the principle features of higher-tier scrutiny was that it ruled out as permissible ends some state goals that would have been legitimate if only the rational-basis standard were implicated. Zobel disagrees; hood that the state can advance any legitimate independent justification for regulating the interaction. Carey v. Population Services International 43 is instructive here. There a vendor challenged a statutory prohibition of the distribution of contraceptives to persons over sixteen by anyone other than a licensed pharmacist. The Court characterized the access limitation as a significant and insufficiently justified burden on the constitutionally protected decision "whether or not to beget or bear a child.' 14 This broad definition of the third persons' "privacy" rights 145 in turn deprived the state of any permissible justification for barring the proposed interaction between them and the vendor. 146 This was also the reasoning in Pierce. The Court's spacious definition of a parental right to control the education of children undermined the state's asserted justification for interfering with the school-family interaction. 47 In general, it can be seen that the litigant's claim is dependent upon and symmetrical with the substantive reach of the third party rights. 48 3. The Limits of Interactive Liberty. -First party standing premised on the right-to-interact approach embedded in Pierce, Truax, and Buchanan is not boundless. The litigant's claim is a substantive one, and its disposition is a disposition on the merits. In this section, I consider three matters bearing on the substantive reach of the right to interact: (a) recent decisions narrowing the "liberty" protected by due process; (b) the necessity and justification for restricting right-to-interact challenges to cases involving "direct" governmental interference; and (c) the significance of the Court's recent emphasis on ''causation." The boundaries that these developments place on a liberty-based standing analysis may be uncertain in some cases, and some lines suggested in this section cannot be sharply drawn. Nonetheless, a principled theory that reflects current substantive legal concepts is to be preferred over the unreasoned "discretion" that now dominates jus tertii standing.
the particular benefits of higher-tier review are simply the requirements that (a) the legitimate goal be significant, i.e., compelling or substantial, and (b) any statutory classification satisfy the constitutionally specified level of congruence between ends and means.
143 Even where the core of the third person's objection is that the state's interest, while "legitimate," is not weighty enough, the litigant can still be seen as asserting that the interference with his own rights is not "legitimate," see Zobel v. Williams, 457 U.S. 55 (1982) , because the state may not rest on a justification that is, for whatever reason, constitutionally invalid. One can, of course, treat the weight and consequence requirements as subsets of the inquiry into the legitimacy of state interests, but that seems to me to be something of a cheat; weight and consequence are concepts distinct from the idea of a valid legislative goal.
148. Sedler, Substantive Jus Tertii, supra note 6, at 1333-34, apparently reaches a similar conclusion, but through an approach that seems to me to lack analytic clarity. He argues that a litigant may assert only his own rights, but provides no methodological specification for what constitutes such a claim, and he reaches results at variance with my analysis. See (1978) , for example, the defendant sought to exclude evidence on the ground that an automobile search was unconstitutional, and that, as a passenger, he had standing to object. After insisting that fourth amendment rights "are personal rights, which like some other constitutional rights, may not be vicariously asserted," id. at 133-34, expressly denying third party standing, id. at 137-38, and concluding that standing and the merits were "invariably interwined," id. at 139, the Court rejected the challenge on the merits, id. 153. Once the interests of either party to an interaction are declared to be a legal nullity, claims arising from their interactive rights lose any legal force. This conclusion follows from viewing interactive rights as reciprocal and essentially interdependent. A contrary view is not, however, entirely implausible. Perhaps the interaction itself can be taken to have some legal vitality independent of either party's separate claim. In that case, the liberty to interact alone triggers due process rights even absent any other liberty interests. The Court's 5-3 decision in Paul v. Davis is another matter altogether. Paul held that, standing alone, state defamation of an individual did not implicate the liberty or property protected by prodecural due process. What is important here is the theory of the case. Broadly read, Paul denies eight decades of history; it establishes that there is no general liberty secured by the due process clause-that the federal content of liberty now includes only the bill of rights, the right of privacy, freedom from bodily invasion, and freedom of locomotion.' 5 5 Quite plainly, if this theory is extended outside the area of procedural due process, it will undercut at least part of the analysis in this paper. Even interactive standing linked to a third party's claim that equal protection has been denied-a claim that would not require a preliminary finding that the third party has a liberty or property interest-is vulnerable.
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The litigant would lack any independent due process "liberty" interest, and thus could not complain that the third party has been subject to an invalid regulation.
Whether Paul will have such a revolutionary impact remains to be seen. As yet, the Court seems reluctant to abandon a broad conception of both substantive and procedural liberty where the claim is a right to be free from governmental disabilities imposed on private conduct.
5 7 Even if full scope is given to Paul's premises, a considerable part of the analysis advanced herein could survive. Third party standing tied to federally grounded interests, such as the bill of rights and privacy, would still be permitted to the extent such rights engender corollary rights in the first party litigant. 58 Moreover, Paul would protect as "liberty" rights to interact founded upon state law, if new legal disabilities are imposed on previously recognized state law liberties. 156. Such a sweeping curtailment of due process may well create considerable pressure to allow the same claims to be reformulated in equal protection terms. See Monaghan, Of "Liberty" and "Property," supra note 121, at 416-17. For example a vendor could assert that his own right to equal protection is denied by the arbitrary classification in a statute forbidding sales to blacks. Even though the vendor's injury is economic and thus warrants only minimal scrutiny, it is doubtful that a purpose to discriminate against blacks could constitute a legitimate end. The statute did not purport to regulate the interaction between the patient and her physician. To characterize such an indirect impact on the physicianpatient relationship as within the Buchanan principle would make first party standing virtually boundless: while other constitutional rights have boundaries imposed by their language, interaction is the most pervasive of all human activity. The cases from Pierce on down concern a narrower situation, namely, where the state regulation has as its purpose a direct and meaningful interference with or restriction on the interactive transaction. 6 4 Of course, any formulation of a line in terms of direct-indirect categories is troublesome.
1 6 5 But here, as elsewhere, 66 some such division seems required, unless one is prepared to develop first party standing doctrine well beyond that supported by the Pierce line of decisions. 167. On this analysis, a state statute suppressing gambling or any other business would involve first party standing in a suit by the customer, as well as by the owner, but a statute requiring that a business comply with labor or health codes would not, even if the result of compliance would be to close down a particular business. It might be argued that such a line is objectionable, not because of what it excludes, but in what it permits. Why should a customer be able to complain in first party terms about shutting down a business, or for that matter any restriction on its operation? Some case law looks askance at such standing. See, e.g., Davis & Farnum Mfg. Co. v. Los Angeles, 189 U.S. 207, 220-21 (1903); Williams v. Eggleston, 170 U.S. 304, 309 (1898). But the position taken in these decisions is hard to defend. Two different considerations suggest themselves. First, it might be argued that the customer will be a secondbest plaintiff, Singleton v. Wulff, 428 U.S. 106, 114 (1976) (plurality opinion), one who is unlikely "to assure that concrete adverseness which shapes the presentation of issues upon which the court so largely depends for illumination of difficult constitutional questions." Baker v. Carr, 369 U.S.
Even assuming the general workability of a direct-indirect line, however, what is its justification? That line might be plausible if third party standing were conceived of only as a purely in-court litigation mechanism. But the right-to-interact analysis advanced here posits a liberty interest that exists outside of the courtroom; litigation simply vindicates that antecedent right. When a litigant seeks to establish any other constitutional right, such as speech or religion, the "indirectness" of the interference may have pertinence to such issues as whether any material interference with the right has occurred, and perhaps, to the level of justification required to sustain the interference. But it has not been thought relevant to the preliminary question of whether the litigant is asserting a right. Any material burden-direct or indirect-is sufficient to trigger judicial inquiry.
68 Why, then, isn't the same analysis followed with respect to the right to interact? Indirectness may have relevance in ascertaining whether, on the merits, there has been a material interference with the right. Why should it be otherwise pertinent to the litigant's ability to present a first party challenge?
The argument has undeniable force. Whether it is ultimately persuasive is another matter. The direct-indirect line is unappealing from the perspective of a detached observer. From that vantage point, the effect-disruption of the interaction-is the same, whatever its origin. But the law's focus has generally been narrower: its concern has been with the person as he is situated in a social 186, 204 (1962) . While not without force, a generalized bar based upon fear of this nature seems unsupportable. See Harvard Note, supra note 5, at 438 n.74. Moreover, it has long been clear that should any litigant fail to present the facts or law so as to provide a satifactory record for constitutional adjudication, his suit can be dismissed on ripeness (not standing) grounds. Monaghan, Constitutional Adjudication, supra note 10, at 1371-73.
A second objection to permitting the customer to complain about regulation of a business is that the possessor of the right-the regulated business-may not wish to assert it. Wuilff, 428 U.S. at 113-14 (plurality opinion). It is doubtful that this objection should be valued. See Rohr, supra note 6, at 405; see also Director v. Perini North River Assocs., 103 S. Ct. 634, 640-41 (1983) (labor department official has standing to seek review of administrative ruling concerning injured employee). But see Rohr, supra note 6, at 458-59. The objection ignores the fact that the customer is asserting a distinct first party claim of his own: the opportunity to persuade others to interact with him. L. Tribe, supra note 4, at 96. To be sure, the business remains free to ignore the litigant's victory and proceed in voluntary compliance with the statute. Thus the real barrier here is likely to be Warth's insistence that the litigant demonstrate reasonable probability that he will benefit from a judgment on the merits. Warth v. Seldin, 422 U.S. 490, 504 (1975). Perhaps it should be presumed that identifiable businesses will willingly comply, and thus the causation doctrine should bar customer standing. But to my eye such a general presumption is unwarranted. In a competitive market, gratuitous compliance with a regulation that entails additional costs after the regulation has been held invalid would be the exception. Accordingly, unless it is clear ex ante that the business will voluntarily comply with the challenged statute, the customer-litigant should be held to satisfy the threshold causation requirement.
Where the litigant and third party both would have "first party" standing, their common injury is likely to result in alignment of their interests against the challenged rule. Thus both the schools and pupils in Pierce and the vendor and male vendees in Craig plainly had first party standing and parallel objections. Cf. Gilmore v. Utah, 429 U.S. 1012, 1016 (1976) (son's opposition to mother's challenging his execution defeated mother's standing); Rohr, supra note 6, at 457. 168. Developments in the Law-The Constitution and the Family, 93 Harv. L. Rev. 1156, 1251-55 (1980) (distinguishing between direct and substantial interferences).
[Vol. 84:277 context. From this perspective, it seems plausible to focus on the litigant's reasonable expectations outside the courtroom context. 1 6 9 He is likely to experience some conduct as an "interference" with his freedom to interact, and some as not. Thus, a statute barring physicians from performing abortions would be experienced as a direct interference with the patient's right to interact; a statute requiring all physicians to have indemnity insurance or special training would not. Similarly, statutes prohibiting all teachers from giving instruction in German would pass the directness requirerfient; statutes governing the dismissal of individual teachers for moral turpitude would not, even if in a particular instance it had the effect of removing the only available German teacher. A direct-indirect line seems a workable, albeit by no means a perfect, approximation of this distinction in perception, and a line of that nature seems to be implicit in the tort law's allowance of claims for interference with advantageous relationships. 70 It also seems implicit in the case law, which permits jus tertii standing so long as a sufficient "relationship" exists between the litigant and an identifiable third party right holder.' 7 ' The relationship requirement both antedates and is apparently not thought to be reducible to the Court's current insistence that the litigant show that he is likely to benefit from any judgment.
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There is another reason for limiting the right to interact to cases of direct interference: article III. Warth v. Seldin1 73 indicates that a generalized right-to-interact claim would not satisfy current understandings of the injury-in-fact requirement. The Court there expressed doubt that a generalized challenge to an exclusionary zoning ordinance could be maintained by local residents on a right-to-interact theory, 1 7 4 at least absent congressional sanction. 75 These doubts were reinforced when the Court denied standing to residents in part of a city to challenge illegal racial practices elsewhere in the city. 17 Whether these doubts are well placed is not material here. The crucial point is that they suggest a need to accommodate a right to interact with the injury-in-fact requirement. This, in turn, makes plausible the limitation of interaction challenges to those that constitute a material and direct interference with the right to interact.
c. Causation. -Even if a liberty to interact exists, a first party challenge may fail because there is no reasonable likelihood that a favorable judgment will promote interaction. Thus the Court's recent emphasis on the "causation" requirement-that a litigant demonstrate a reasonable likelihood that he will benefit from a favorable judgment' 77 -could stand as an important barrier to first party claims based on a substantive right to interact. The causation requirement obviously permits the screening out of farfetched interactive claims. But I see no reason in principle why it should be erected into a formidable barrier, one that bars substantial right-to-interact standing challenges.
7 8 Thus, I see no reason why interactive claims should be limited to situations, as in Buchanan, where a valid contract exists. The case law evinces a more generous standard: so long as there is a reasonably plausible interactive claim, the causation requirement should be deemed satisfied, at least prima facie.
IV. Jus TERTII AND THE PRIVATE ATTORNEY GENERAL
In this Part, I want to proceed on the premise that a genuine jus tertii claim is involved-one that cannot properly be formulated in first party terms. This premise can rest on a rejection of the right-to-interact approach previously outlined, as well as on a view that some appropriate third party standing cases in any event cannot fairly be understood in right-to-interact terms. To the extent that genuine jus tertii standing is involved, what can be said about its character?
We might begin by asking why the Court insists upon a "relationship" between the litigant and the third party as a condition to permitting the litigant to raise the rights of third parties.
7 9 Of course, some relationships evidence the presence of interactive rights or buttress the claim that interference with such rights is direct-but these are concerns of first party standing.
1 80 The existence of a relationship does not seem relevant to genuine jus tertii standing per se.
Indeed, in many other analogous contexts, no special relationship is felt to be necessary. The range of situations in which a litigant might be thought to be raising challenges not implicating his own rights is far wider than that embodied in the jus tertii case law. The competitor-standing cases from administrative law are illuminating. Following the tendency to assimilate public law to private law, the Court at first declined to recognize standing, since a competitor had no common law right to be free from competition. 181 As the need for adequate judicial control of administrative conduct became more insistently felt, this conception was replaced by one in which the competitor was increasingly seen as a "private attorney general.' [T]he Court has looked primarily to two factual elements to determine whether the [third party standing] rule should apply in a particular case. The first is the relationship of the litigant to the person whose right he seeks to assert. If the enjoyment of the right is inextricably bound up with the activity the litigant wishes to pursue, the court at least can be sure its construction of the right is not unnecessary in the sense that the right's enjoyment will be unaffected by the outcome of the suit. Furthermore, the relationship between the litigant and the third party may be such that the former is fully, or very nearly, as effective a proponent of the right as the latter ....
The other factual element to which the Court has looked is the ability of the third party to assert his own right .... If there is some genuine obstacle to such assertion ... the third party's absence from court loses its tendency to suggest that his right is not truly at stake, or truly important to him, and the party who is in court becomes by default the right's best available proponent. But see Rohr, supra note 6, at 404-16 (criticizing Wulfj); supra note 167 (same).
180. competitor's standing was not premised on a "right" to be free from competition, but on the quite different proposition that competitive impact was an "interest" that the regulatory body must take into account. 8 4 Moreover, the competitor's standing included the right to challenge aspects of the agency decision unrelated to its competitive impact.
8 5 Consider also the problem of class actions; a litigant is permitted to press for relief for his entire class, not just for himself, even though class-wide relief is not necessary to give him full relief.
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Challenges based upon the allocation of powers between the Nation and the states and among the branches of the national government provide other illustrations. The argument that a state law is preempted by either a federal statute or by the grants of unexercised authority to the national government can often be understood as permitting a private litigant to assert the institutional claims of the national government.
8 7 So too can many claims that federal statutes violate separation of powers, or exceed the federalism limits imposed on the national government.
8 8 Even if the litigant has "standing" to raise these claims because his "interests" are implicated, many of these structural challenges have been thought by some commentators not to involve the litigant's "rights" in any straightforward sense. 8 " The foregoing illustrations are all problematic, of course. Perhaps they can all be assimilated within a first party standing framework. For example, preemption cases may be thought to involve the litigant's own right to be regulated in accordance with a valid rule, 19 0 particularly given the Court's conclusion that section 1983 gives a right of action for most state interferences with federal statutory and constitutional claims. 9 ' Moreover, the historical insight that the actual allocation of political power affects the dynamics of a system of civil liberties has contemporary relevance. 192 Still, these illustrations at least suggest that much existing law is in fact closely akin to third party standing. Recognition of that fact gives added force to the question of why in jus tertii cases we insist upon the existence of a relationship between the litigant and the third party.
9 3
To my eye, the familiar "relationship requirement," whatever its justifi- Congress could authorize private attorneys general under its article I powers, as well as under the enforcement clauses of the Civil War amendments.
1 5 But what is the source of judicial authority to license such suits on the Court's own motion? Such authority does not seem to me derivable as an incident of the remedial powers inherent in the grant of equity and declaratory jurisdiction. 96 Moreover, such a basis, even if it existed, would not support application to the states of the rules regarding third party private attorney general standing. Some adequate source for the creation of private attorneys general must, therefore, be located. That the Constitution itself could be read to generate some genuine jus tertii actions I do not doubt, given my belief that the substantive constitutional guarantees have important remedial consequences.
1 7 Indeed, the Constitution itself, not notions of judicial discretion, may be the source of the private attorneys general warrants in Barrows and NAACP v. Alabama ex rel.
Patterson-where the effect of the judicial proceeding itself would be to destroy the rights of the third person. 1 98 But recognition of jus tertii standing as a constitutional imperative outside that limited framework seems to me far more problematic. Any such judicial power seems deeply inconsistent with the private rights model of Tyler and Yazoo. And while such judicial power may be more congruent with the root assumptions of the public action theory, the justificatory link has yet to be made, particularly in terms of the federalism interests of the state courts in structuring their own remedial frameworks.
Perhaps the Court has authority to license additional private attorneys general as a matter of constitutional common law, a theory of judicial lawmaking that seems reconcilable with both contending paradigms of constitutional adjudication. That theory posits judicial power to create a substructure of constitutionally inspired, but not constitutionally required, rules designed to implement constitutional guaranties. 9 No other theory seems to me to The theory seems to be responsive to the concerns of this Article. It recognizes that the source of the Supreme Court's authority to insist that the state courts follow any rule not required by the Constitution or authorized by some federal statute is not evident. As Erie R.R. v. Tompkins, 304 U.S. 64 (1938), makes plain, there is no general federal judicial power to displace state law. Mishkin, Some Further Last Words on Erie-The Thread, 87 Harv. L. Rev. 1682 (1974) . To the contrary, the courts must point to some authoritative source, such as a statute, as explicitly or implicitly authorizing judicial creation of substantive federal law. E.g., DelCostello v. International Bhd. Teamsters, 103 S. Ct. 2281, 2887 n.13 (1983). But there is no a priori reason to suppose that the Constitution itself should differ from statutes in providing a basis for the generation of an interstitial federal common law. Not surprisingly, therefore, a significant body of federal common law has been developed on the basis of constitutional provisions and the constitutional structure in areas where state interests are ultimately subordinated to interests of special concern to the national government within the reach of the plenary national legislative power. Monaghan, The Supreme Court, 1974 Term-Foreword: Constitutional Common Law, supra note 26, at 10-17.
The principle of these "federalism" cases does not by itself establish that the Court may fashion a common law based solely upon constitutional provisions framed as limitations on [Vol. 84:277 THIRD PARTY STANDING account for the exclusionary rule cases, so long as the Court persists in its view that the introduction of the illegally seized evidence is not a separate violation of the defendant's fourth amendment rights, or a necessary remedy therefor.
2 0 On the Court's view, the defendant seems to be a private attorney general asserting the public (a third party) interest in confining police conduct within constitutional limits. But it is, I recognize, an open question whether, under our constitutional framework, the Court can be viewed as possessing authority to fashion a common law of civil liberties. 20 1 Moreover, special difficulties are present here. In suits by private attorneys general, a public attorney general exists. But it seems doubtful that without statutory authority the executive could institute a suit to vindicate fourteenth amendment rights. 202 Perhaps, however, given the long historical sanction of private enforcement of public norms, and the general conception that virtually all domestic executive power depends upon statutory authorization, this fact may not count much against an otherwise justified limited recognition of the private attorney general. 201. Id. Whatever its perceived advantages, a theory that posits a judicial competence to fashion a constitutionally inspired common law of civil liberties, see id., must deal adequately with additional objections: development of such a body of law is inconsistent with the original intent of the framers; the line between true constitutional interpretation and constitutional common law is too indeterminate to be useful; the existence of such judicial power is inconsistent with the autonomy of the executive department in enforcing law as well as the rightful independence of the states in the federal system. See Schrock & Welsh, Reconsidering the Constitutional Common Law, 91 Harv. L. Rev. 1117 (1978) . The theory of constitutional common law bears a family resemblance to the views of those commentators who hold that the Court may legitimately engage in noninterpretive review-that is, the Court may properly impose values on the political branches not fairly inferrable from the constitutional text or the structure it creates-but who insist that Congress may control those decisions by regulating the jurisdiction of the Supreme Court. E.g., M. Perry, The Constitution, The Courts and Human Rights (1982); L. Lusky, By What Right? (1975). Other differences aside, the constitutional common law view permits Congress to overrule the noninterpretive decisions directly, thereby bypassing the awkward theoretical and political problems associated with congressional attempts to manipulate jurisdiction for substantive ends. 
CONCLUSION
Third party standing doctrine has developed largely without examination of the fundamental issues that such standing implicates. The Court's invocation of prudential or discretionary limits, with a wavering overlay of special exceptions, obscures troublesome questions deserving of closer attention. To some extent third party standing cases reflect a larger movement from a private to a public action model of adjudication. But until the terms of such a model are more clearly articulated and are embraced by the courts, it is important to understand the sources of and limits on judicial power to control the issues a litigant may raise. Given the range of circumstances in which third party standing claims arise, it is not surprising that a monolithic approach is unsatisfactory. For example, the implications for federal-state relations when the Supreme Court reviews state court rulings premised on third party standing differ depending on whether state law permits such standing. More generally, some third party standing cases are best understood in first party terms. This seems so at least for overbreadth cases and jus tertii cases that can be grounded on a due process liberty to interact with the third party right holder. That standing in these cases rests on a federal right implies that state courts are not free to ignore the claim and that prudential concerns are out of place in federal courts. More troublesome are cases not properly reducible to first party analysis. Here traditional limits on the use of private attorneys general suggest that, absent congressional sanction or necessary implication from the Constitution, jus tertii standing is problematic. Whether or not any of the particular suggestions offered here are ultimately persuasive, we must begin to articulate the unspoken premises of third party standing.
